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Although the doctrine of parens patriae has served as the legal and 
moral foundation of the American juvenile justice system for the last 
142 years, it has been the subject of but a few empirical or historical 
inquiries. This study addresses the problem by contrasting the theory 
and ‘practice of parens patriae as it was applied in juvenile re- 
formatories from the landmark decision incorporating the doctrine 
into the American legal structure in 1838—Ex parte Crouse—until it 
was extended and applied as the underlying rationale for the founding 
of the juvenile court in 1899. A review of Ex parte Crouse and ensuing 
legal decisions reveals that nineteenth century judges invoked parens 
patriae and committed minors to reformatories for noncriminal acts 
on the premise that juvenile institutions would have a benevolent ef- 
fect upon their charges. In theory, reformatories were ‘‘schools’’ 
which provided parental discipline, meaningful labor, religious in- 
struction, education, and a beneficial apprenticeship to their charges. 

The assumptions underlying parens patriae are assessed by con- 
trasting the internal operation and effects of a number of juvenile 
reformatories with the stated expectations of the courts. An examina- 
tion of the records of reformatories—including annual reports, daily 
journals of superintendents and matrons, minutes of indenture com- 
mittees, case histories, as well as a number of investigations—suggests 
that there was a significant disparity between the care promised to 
minors by committing judges and the implementation of parens patri- 
ae in nineteenth century institutions. 


PARENS PATRIAE: THE PROMISE OF SALVATION 


The landmark decision incorporating parens patriae into the American 
legal structure was ruled upon by the supreme court justices of the state 
of Pennsylvania in 1838. In this case, the Pennsylvania court was present- 
ed with an appeal on a writ of habeas corpus submitted by the father of 
one of the inmates immured in the Philadelphia House of Refuge—Mary 
Ann Crouse. Mr. Crouse maintained that his daughter (who had been 
committed by his wife, without his knowledge, as “‘incorrigible’’) was il- 
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legally detained because she had not been granted the benefit of a trial on 
account of her age. Unfortunately for Mary Ann and her father, the jus- 
tices of the Pennsylvania court rejected this interpretation of the law and 
rendered a unanimous decision which concluded that the Bill of Rights (in 
this case the sixth and ninth sections) did not apply to minors. The jus- 
tices based their opinion on the doctrine of parens patriae, which, here- 
tofore, had been an English jurisprudential innovation. “May not the nat- 
ural parents, when unequal to the task of education, or unworthy of it,’”” 
asked the judges, ‘‘be superseded by the parens patriae or common guard- 
ian of the community?” 

The justices’ per curiam opinion clearly indicates that they based their 
ruling on the assumption that the Philadelphia House of Refuge had a 
beneficial influence on its charges: ‘The House of Refuge is not a prison, 
but a school. Where reformation and not punishment is the end.” The 
justices also clearly specified their reasons for assuming that the Philadel- 
phia institution was a “school” and not a prison: ‘The object of charity 
is reformation, by training... inmates to industry; by imbuing their 
minds with the principles of morality and religion; by furnishing them 
with means to earn a living; and, above all, by separating them from the 
corrupting influence of improper associates.” 

Although parens patriae was not directly employed as a rationale for 
the founding of houses of refuge—four were already in operation by 1838— 
the administrators of juvenile reformatories across the country were 
eager to proclaim, after 1838, that their institutions were organized and 
operated upon the rehabilitative principles delineated in Ex parte Crouse. 
“The language employed by the Supreme Court of Pennsylvania,” de- 
clared the managers of the New York House of Refuge in 1862, “‘ex- 
presses the idea which the managers desire to bring to the public, in regard 
to the character and object of the House of Refuge of this City.’° The 
keepers of the Baltimore House of Refuge echoed the optimism of their 
New York counterparts when they concluded that they had ‘done good 
work for man, and for the city and commonwealth—for the cause of hu- 
manity and God.’ 

Based upon assurances received from the keepers of juvenile institu- 
tions that they were, indeed, providing education, religious instruction, 
parental discipline, and training for future employment, magistrates 
across the country did not, for the rest of the century, hesitate to follow 
the precedent established in Ex parte Crouse and reject writs of habeas 
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corpus which challenged the powers afforded to the state under parens 
patriae.° In a representative case, when the parents of Francis Degnen 
challenged the right of the managers of the New York House of Refuge to 
hold their son on a charge of petty theft until he reached the age of majori- 
ty—an offense for which an adult could be incarcerated for only six 
months—the justices of the New York State Supreme Court issued a unan- 
imous ruling in favor of the keepers of the refuge which resounded the 
rationale employed by the Pennsylvania justices thirty-one years earlier: 


Even if there is any ambiguity in the language, it should be construed liber- 
ally, for the authority given to the institution is beneficial in its effect on the 
individual prisoner and on society; in relation to the former, the exercise of 
the authority amounts to a commutation of ordinary punishment. Strictly 
speaking, confinement in the House of Refuge does not partake of the de- 
gradation or physical suffering to which persons are subject. Its discipline 
is reformatory, with the view of saving persons, during the susceptibility of 
tender years, from total profligacy, and restoring them to society in a condi- 
tion no longer dangerous to it. 


There was, however, a significant flaw in the logic of the courts: Their 
knowledge about the internal operations and “benevolent effect” of re- 
formatories was derived almost solely from information imparted by the 
managers of these institutions.” The justices ruling in the case of Mary 
Ann Crouse assumed that the Philadelphia House of Refuge had a benefi- 
cial effect on the children because the prominent members of the board of 
managers assured the court that their charges were receiving moral, re- 
ligious, and educational instruction at the same time that they were learn- 
ing a trade. Judges in other states blindly followed the precedent estab- 
lished by the Pennsylvania court and repeated its error by not closely 
investigating the internal affairs of these institutions in order to make 
certain that they were, indeed, “great charities.” The result, as might be 
expected, was that the opinions rendered by the courts in juvenile cases 
throughout the century were “‘distressingly similar.’® 

In response to this oversight by the courts, it is the purpose of this 
study to assess the validity of the assumptions underlying the doctrine of 
parens patriae as it was applied before the founding of the juvenile court 
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in 1899. Were inmates in reformatories provided with parental discipline, 
meaningful labor, religion, and education? Were they “separated from the 
corrupting influence of improper associates” in institutions that were tru- 
ly reformatory in nature? An examination of the records of a number of 
juvenile institutions, as well as investigative reports, strongly suggests 
that there was a significant disparity between the theory and practice of 
these reformatories. In short, justices across the country, throughout the 
nineteenth century, invoked parens patriae on premises which were, at 
best, questionable. 


THE STATE AS DISCIPLINARIAN: 
PARENTAL OR ABUSIVE? 


One of the conditions under which the courts reserved the right to in- 
voke parens patriae and separate children from their natural parents oc- 
curred when the parents physically abused their offspring. Judges justi- 
fied this intervention by promising to place the children under the care of 
reformatory school administrators who were humane and compassionate; 
and the managers of the “benevolent institutions” reinforced this belief 
by describing their methods of discipline in terms that were almost identi- 
cal to those employed by the keepers of the Western House of Refuge in 
1851: “The discipline of the institution is intended to be mild, conciliatory 
and parental but firm.”? There was, however, often a considerable differ- 
ence between the rhetoric of the keepers and the reality confronting the 
inmates; even for an age in which stern corporal punishment was ex- 
pected of parents,’° the techniques of subjection applied in many re- 
formatories could not, by any reasonable standard, be described as “pa- 
rental” in nature. 

An investigation into the internal affairs of the Providence Reform 
School in 1868, for example, revealed that inmates were punished with 
rattans and a “‘cat’’ with six twelve-inch leather thongs attached to a 
wooden handle—for recalcitrant children, the wooden handle was used as 
a whipping surface. Eban J. Bean was one of a number of former employ- 
ees who described Superintendent James Talcott’s method of discipline: 


Bean: He was stripped naked in the room, his fingers put on the wall as high 
as he could reach, and he was licked with what I should call a cat o’nine 
tails. . . . He was licked til the blood ran down his back. 

Alderman: How long did the punishment last? 

Bean: I should say about five or ten minutes. He boxed the boy first, he 


9. Western House of Refuge, Second Annual Report (Albany, N.Y.: Charles Van Ben- 
thuysen, 1851), p. 5. 
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boxed his face, and slapped his face. He bloodied the floor considerably. He 
first talked, and then the boy stripped for him.” 


The testimony of the inmates supported the allegations of cruelty raised 
by the former employees. William DeMars provided a graphic description 
of one of his encounters with the institution’s official disciplinarian, Mr. 
Rockwell: 


DeMars: Mr. Rockwell has knocked me around and punched me in the 
guts, knocked me down and knocked me out of breath; he struck me in the 
head and knocked me senseless, so that I lay on the ground before I could 
get my breath; I was senseless. 

Alderman: When he struck you in the guts, did he knock all your senses 
out? 

DeMars: No, sir; he struck me in the head and knocked all my senses out. !? 


Female inmates were treated with almost as much severity. The testi- 
mony revealed that it was a common practice to have their ‘dresses taken 
down, so as to expose the upper part of their back and shoulders, and 
punishment by the strap.’ In defense of this mode ‘of discipline, the su- 
perintendent pointed out that a female officer was “usually present’ to 
supervise the whipping.'? The girls were also subjected to the punishment 
of being tied and “ducked” under water in a large tub. Mary Symonds’s 
experience with the superintendent was similar to other reported cases: 


Alderman: Did he put you in all over? 

Symonds: He put my head where my feet ought to go in the bath tub, and 
held me under the water for a few minutes. 

Alderman: Did he keep you there till you strangled? 

Symonds: He just held me and then took me out; I halooed, and said some- 
thing to him that I ought not to say, and then he put me back again; I swore 
at him, and he ducked me a second time. 

Alderman: What did he do then? 

Symonds: He slapped me on the side of the face, and I halooed murder.* 


An investigation of the State Reform School at Westborough, Massa- 
chusetts, in 1877 revealed an even more elaborate system of punishments. 
Flogging with the “cat’’ was, once again, the primary method of main- 
taining order, and each of the officers was permitted to administer corpo- 
ral punishments at his own discretion. The experience related by 
seventeen-year-old Cornelius Callahan is disturbingly similar to the 
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stories told by the inmates of the Providence Reform School eight years 
earlier: 


Mr. Phillips punished me. He made me take off my jacket and pants. He 
wanted me to bend over. I did not. He strapped me for a long time while 
standing up; then I went on my knees. He put his hand on my throat. I 
could not speak, but made a motion for him to take his hand off my throat. 
He whipped me until the blood ran down my legs.!° 


The keepers of the Westborough Reform School also placed their more 
obstreperous children in a “sweatbox,” which was ten inches deep and 
fourteen inches wide with three one-inch slits in the front for air holes; 
one boy testified that he was locked in the “sweatbox” for seven days 
from half past five in the morning until a quarter past six at night with his 
hands strapped behind him. The straightjacket was also commonly used; 
and, for those children who would not submit to any of these forms of 
punishment, the keepers applied a steady stream of ice cold water from a 
hose until the recalcitrant child repented.’” 

The methods for securing the subjection of the inmates in the country’s 
first juvenile reformatory—the New York House of Refuge—were equally 
severe. An 1872 investigation revealed that in addition to whipping the 
inmates, the superintendent hung boys by their thumbs for serious infrac- 
tions of the rules.'® In 1879, representatives from the State Board of Chari- 
ties found marks on the boys indicating that they had received a “severe 
flogging.” The inmates were punished with a variety of instruments, in- 
cluding a nineteen-inch leather strap.!? The investigators of the New York 
House of Refuge might well have been describing the modes of discipline 
applied in nineteenth century reformatories across the country when they 
concluded that, in contrast to the assumptions of committing judges, 
“corporal punishment is, and always has been, a conspicuous feature of 
the discipline of the House; and it is manifest that a main reliance is placed 
upon it for the accomplishment of the reformatory work proposed.’’”° 


15. The similarity in the testimony of inmates who experienced, and former employees 
who witnessed, the administration of punishments in nineteenth century reformatories pre- 
cludes any possibility that their accounts were contrived. The witnesses were generally 
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different investigative committees. 
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CONTRACT LABOR: TRAINING OR EXPLOITATION? 


Throughout most of the nineteenth century, reformatory managers used 
a system of contract labor in order to fulfill the mandate of the Crouse 
decision of “training its inmates to industry” and “furnishing them with 
a means to earn a living.””’ Although there were a number of variations, 
the programs of labor were essentially similar. Private businessmen sup- 
plied machinery, material, and overseers; the inmates supplied their labor; 
and the managers of the institution were paid on a per diem or piece-price 
basis. The inmates received either a menial sum or, as was more generally 
the case, no remuneration at all. The items produced in the New York 
House of Refuge in 1857 were almost identical to the goods produced in 
other institutions. The boys worked under contract for five to seven hours 
each day making shoes, clothes, wire, sofa springs, and cane chairs, while 
the girls were responsible for the institution’s domestic chores. ‘Every 
child from the oldest to the youngest has a daily task wisely adapted to its 
age and ability,’” explained the chaplain of the New York House of Ref- 
uge. “A trade in most instances is thus secured.””* The managers of the 
Cincinnati House of Refuge expressed the optimism of managers across 
the country when they proclaimed that “the contracting system is de- 
cidedly the most advantageous in all respects.’”””° 

In practice, however, the system of contract labor did not fulfill the 
expectations of judges who believed that they were sentencing minors to 
a term of vocational education. An investigation of the system of contract 
labor in fourteen institutions in New York State in 1870 by the noted 
penologist, Enoch C. Wines, is most enlightening. The unequivocal con- 
clusion of Wines’s committee was that “[t]he contract system is bad and 
should be abolished,”™* a finding certainly not consistent with the ex- 
hortatory evaluations of the managers. The investigators were most 
critical of the system of contract labor in operation at the New York 
House of Refuge, which was viewed, ironically, as a model program of 
labor at this time. 

The testimony of five former employees of the shops of the New York 
House of Refuge revealed a number of serious abuses. The overseers 
bribed the boys with tobacco and ‘sandwiches, sausages, and pie” in ex- 
change for increased production, and reported good workers on fabricated 
charges so that they would not secure early release dates; “small boys 
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were required to do as much as a man outside.’”’”? The most serious find- 
ing, however, was that the boys were severely whipped when they did not 
fulfill their production quotas. One former employee who had worked in 
the shops for eight years testified that he had “seen boys punished for not 
completing their tasks, so that the blood ran down their boots.’”””° Another 
witness described the disciplinary ritual in practice during the three years 
in which he was employed: 


The Superintendent or his Assistant used to come around daily, at about ten 
o'clock, to receive complaints; if he thought a boy ought to be whipped, he 
sent him down to the closet; when the boys came back, I have seen stripes 
on their back through holes in their shirts, and it was a common saying 
among the boys, “You'll get the stars and stripes.” 


The primary beneficiary of the contract labor system was not the in- 
mates; rather, it was the contractor, George Whitehouse. After hearing 
the contractor’s former bookkeeper, George Coffin, testify that shoes pro- 
duced in the open market for $.50 could be made by the boys for $.15, 
Wines’s committee investigated the financial status of Mr. Whitehouse. 
Their findings were not at all consistent with the presumed rehabilitative 
effects of contract labor. In 1869 the contractor realized a profit of 
$183,875 from the labor of the 575 boys in the institution. “We put it to 
all fair-minded men, we put it to the managers themselves,’”’ asked the 
commissioners in disbelief, ‘‘whether the contractor on Randall's Island 
pays a fair price for the labor he obtains there? . . . In the thirteen years 
during which he has held the shoe contract on Randall's Island, the con- 
tractor has built up a large fortune for himself.”?° The effects of working 
for Mr. Whitehouse, and of being in the refuge were, perhaps, most aptly 
stated by bookkeeper Coffin. “I have known boys sent there for some 
trivial offence [sic] who were not bad boys at bottom when they first 
went there, but who became, ina short time, as thoroughly hardened as in 
any institution.” In contrast with the assurances of the managers that 
their institution was a “school,” Coffin concluded that “it is generally 
understood up there that the boys are not reformed.””” 


RELIGION: SALVATION OR PROSELYTIZATION? 


Nineteenth century judges and reformers who cited the doctrine of parens 
patriae also did so on the grounds that by placing wayward children in 
reformatories they were saving them from a godless existence by “imbu- 
ing their minds with the principles of morality and religion.’*° Almost 
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without exception, religious instruction consisted of nonsectarian chapel 
services on Sunday mornings followed by Sunday school classes in the 
afternoon, as well as daily prayer. The managers of reformatories, once 
again, did not hesitate to reassure the courts that they were fulfilling the 
principles of Ex parte Crouse. ‘The Chaplain’s Department,” concluded 
the keepers of the State Reform School at Westborough, “is one of vast 
importance to the highest welfare of the boys, involving worth of the 
spiritual as well as the temporal well being of those under its charge." 
The managers of the New York House of Refuge supported their claims 
of salvation in the same year by noting that although 66 percent of the 
children had never learned any verses of Scripture at the time of entering 
the refuge, 53,166 verses had been committed to memory and recited by 
the end of the year.** 

In reality, however, control over the religious instruction of children in 
reformatories was a symbolic source of dispute between the Protestant 
managers, who maintained that they were saving the children of foreign- 
born Catholics from lives of depravity and crime by exposing them to 
nonsectarian services, and Catholic clergymen and parents, who felt that 
their sons and daughters were being stolen from them and molded into 
heretics.*° In essence, the confrontation over the proselytization of the 
children mirrored the tensions and hostilities that characterized the rela- 
tions between native Protestants and foreign-born Catholics outside the 
walls of juvenile institutions, as native Protestants attempted to maintain 
their control over the political, economic, cultural, and religious structures 
of society. The Catholic view of the New York House of Refuge in the 
nineteenth century, as one instance, was succinctly stated in 1879 by 
Father Ignatius Renauld: 
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... they [the Catholic church] consider that everything in the House, so 
far as religious ministration is concerned—whether by the Chaplain or by 
the institution or otherwise—is Protestant; the Bible used is the Protestant 
Bible; the Prayer, as used, has the Protestant conclusion which Catholics do 
not have in the Lord’s Prayer; while the order of the service carried on is 
considered as Protestant by the Catholics at large.** 


An unusually sympathetic chief justice of the supreme court of Illinois, 
Isaac Redfield, expressed a similar concern about the purpose of the Chi- 
cago Reform School in 1870 when he observed that a Catholic child “can- 
not be torn from home and immured in a Protestant prison, for ten or 
more years, and trained in . . . a heretical and deadly faith, to the destruc- 
tion of his own soul.” 

The perceptions of Father Renauld, Justice Redfield, and others who 
questioned the intentions of the keepers of juvenile institutions, were gen- 
erally well-founded. From the opening of the New York House of Refuge 
in 1825, as one example, the managers vehemently opposed all attempts 
by Catholic clergymen to hear confessions or hold mass on Sundays. Even 
after the Western House of Refuge—a model of the New York City in- 
stitution which was opened in Rochester, New York, in 1849—in- 
corporated without incident separate Catholic services into its regimen of 
reform, the keepers of the city institution remained adamant in their re- 
sistance, and warned that allowing priests to attend their flock “would be 
at once a breaking down of the discipline, and lead to disorganization.’”** 
When Catholic clergymen and laymen finally appealed to the state legisla- 
ture to force the keepers of the refuge to permit secular services, the Prot- 
estant managers offered extraordinary resistance, and even sent members 
of their “law committee” to Albany armed with briefs which charged that 
the passage of such a law would be illegal. Although the Protestant man- 
agers succeeded in quashing several bills presented in the legislature, the 
growing political influence of Catholics finally resulted in the passage of 
a law ordering the keepers to allow mass on Sundays in 1892.*” In essence, 
the managers of the New York House of Refuge, Chicago Reform School, 
and other institutions were not incorrect in proclaiming that they were 
“imbuing their [charges’] minds with the principles of morality and 
religion,’”” in accordance with Ex parte Crouse; they merely neglected to 
note that the indoctrination was restricted to the Protestant faith. 


34. New York State Commissioner of Public Charities, Record of the Proceedings and 
Testimony before a Committee of State Commissioners of Public Charities at the House of 
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APPRENTICESHIPS: A HOME IN THE COUNTRY? 


The ultimate test of the success of juvenile institutions in transforming 
neglected, dependent, and delinquent minors into God-fearing, law-abid- 
ing, and hard-working citizens, in accordance with the principles of 
parens patriae, was, in the view of the keepers, reflected in the successful 
reintegration of the youths into the community through apprenticeships. 
The system instituted at the New York House of Refuge in 1825, once 
again, served as a model throughout the nineteenth century. Once the 
inmates had resided in the New York institution for a sufficient amount 
of time, and had participated in the regimen of reform with a significant 
degree of compliance, they appeared before the institution’s “indenture 
committee,” which was composed of several members of the board of 
managers. At the discretion of the board, the children—who were always 
committed for indeterminate terms which could not extend beyond the age 
of majority—could be returned to their parents or discharged to a master 
who was required to sign a contract wherein he agreed to provide the 
apprentice with food, clothes, shelter, religious instruction, and a nominal 
payment when the apprentice reached the age of majority. Boys were gen- 
erally apprenticed to farmers in the country, and girls were exclusively 
placed as domestics.*® In essence, the apprentice system transferred the 
responsibility of parens patriae from the state to the master. 

As evidence of the success of the apprentice system, the managers of 
the New York institution included ‘representative letters’ from the mas- 
ters in their annual reports. The report from the master of J. H. was stan- 
dard: 


In answer to your circular in regard to J. H., I inform you that he learns 
pretty well, and will, I think, make a bright man. | feel so much interest in 
him that I intend to see that he has a good trade. He often speaks of you in 
the highest terms. His morals are good, and I intend doing all I can for him.” 


Letters from the apprentices were also offered as testimony to the suc- 
cessful adjustment of the apprentices. ‘The place that I now live is one of 
the most beautiful I was ever in,”” wrote one boy, “and Mr. B. and his 
lady, with whom I live, treat me kindly as their son.’”“° Based upon reports 
of this nature, it is understandable that the managers concluded that “‘it is 
ground of congratulations that so many have been provided with homes 
in the country amid the peaceful occupation of farm life.’’”*” 

In contrast with the exhortations of the keepers, the terms of the inden- 
ture contract were generally not fulfilled. A random sample of 210 case 


38. Ibid., pp. 72-74. 
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(New York: Wynkoop, Hallenbeck and Thomas, 1858), p. 45. 

40. Ibid., pp. 52-53. 
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histories selected between 1857 and 1862 from the records of the New 
York House of Refuge reveals that 72 percent of the inmates either ran 
away, voluntarily returned to the refuge because they were not pleased 
with their placement, were returned to the refuge by their master, or com- 
mitted an offense and were incarcerated in another institution.*” Entries in 
the superintendent's daily journal indicate that the relationship between 
master and apprentice was generally not as congenial as the adminis- 
trators suggested in the “representative letters’ cited in their annual re- 
ports. For instance, Margaret Shaw voluntarily returned to the refuge 
complaining that she ‘‘has had bad treatment, that Mrs. Pitcher is intem- 
perate and that she has not been in Sunday school or church since she left 
the house.’’*? Thomas Collier was forced to run away because he was “bad- 
ly clothed and stated that he ran away because he [his master] abused 
him, and had tied and whipped him.’“* A number of female apprentices 
faced a different type of problem. When Mary Gash returned to the su- 
perintendent and informed him that she was pregnant by Mr. Rue, her 
master, the superintendent, perhaps naively, “advised her to return to Mr. 
Rue and inform Mrs. Rue of her condition... and ask for care and 
protection.’ 

The experiences of the apprentices from the Western House of Refuge 
were often as unpleasant. Thomas Dorney voluntarily returned to the 
Rochester institution in 1856 complaining that he was ‘not properly 
treated,’ and the superintendent also noted that “his feet were frosted and 
appeared half frozen.’’*° Charles Darby returned in 1858 complaining that 
his master had “whipped and abused him.’’*” That the primary interest of 
many of the masters was not the reformation of the children, but profit, 
also seems evident. One Mr. Fletcher returned his apprentice, and the 
superintendent noted his explanation: “He {the apprentice] was a great 
eater, that he [Mr. Fletcher] took two bushels of wheat to the mill the 
day after he got the boy and it did not last at all, he also noted that their 
groceries went much faster, had to go to the grocery quite often.”® 
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The discrepancy between the promise and the practice of the indenture 
system was not, however, solely a result of the cruelty and greed of the 
masters, for it was not unusual for apprentices to escape as soon as they 
got their first chance. The note received by the superintendent of the New 
York House of Refuge from the master of James Wells stating that the 
boy “left him before he got out of the city’? was not exceptional. Other 
well-intentioned masters actually demonstrated exceptional forbearance. 
John Cooper was returned to the refuge by his master when, after being 
pardoned three times, “he began his old capers last night, for the fourth 
time entered Mr. Grove’s bedroom with the evident intention of stealing 
his pocket book.”*’ Another master whose apprentice stole $50 and ran 
away was undoubtedly speaking for Mr. Grove, and a number of other 
masters, when he wrote to the superintendent of the New York institution 
in 1862 denouncing him for “bringing such boys out to this country and 
palm[ing] them off as good, honest, industrious boys when they know 
there is no honesty, industry or any good trait of character about them.’”* 
It seems, then, that the failure of the apprentice system was not only a 
result of the cruelty and greed of some masters, but also a result of the 
unwillingness on the part of a significant number of children to give their 
parental substitutes a chance to teach them a trade and provide them with 
a home in the country. 


THE STATE: AN EFFECTIVE PARENT? 


Perhaps the most significant commentary on the ability of the state to act 
in loco parentis is reflected in the behavior of the inmates toward their 
parental substitutes. An examination of the extant records of juvenile re- 
formatories reveals that, behind the imposing walls of these institutions, 
hidden from the purview of the judiciary and the public, the children 
often did not interact with their keepers in a manner that would suggest 
that they perceived the state as a benevolent parent. The frequency of 
attempted escapes, assaults upon guards and fellow inmates, attempted 
arson, and homosexual relations indicates that the inmates were not “‘sep- 
arated from the influence of improper associates,’ as suggested in Ex 
parte Crouse. Instead, based on the fact that most of the inmates were 
incarcerated for what would today be termed status offenses, it is more 
likely that the inmates were introduced to new forms of vice. 

Although an official of the New York House of Refuge proclaimed that 
inmates “will never run away, whatever may be their opportunities . . . if 
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placed on [their] honor,’’°? the frequent reference made to attempted 
and successful escapes in the superintendent’s daily journal indicates that 
the inmates did not share this opinion. In fact, between 1825 and 1875, 
184 prisoners succeeded in escaping, while hundreds of others were 
thwarted in their attempts.*° Escapes were also a major problem in other 
institutions. The determination and imagination demonstrated by the in- 
mates of the Western House of Refuge were not unusual. John Hicks, for 
instance, eluded the officer who was taking him to the Rochester institu- 
tion by jumping off of a train while it was traveling at forty miles per 
hour.” In the same year, 100 boys took advantage of an open gate and 
fled. 

Inmates who were not astute enough to secure their freedom by outwit- 
ting their keepers sometimes resorted to violence. At least three guards 
were murdered by inmates in attempts to escape from the New York 
House of Refuge, and dozens of others were fortunate to survive assaults 
made with knives, bats, blackjacks, bricks, and pipes.°° Officer J. H. Tow- 
er provided a graphic description of an attack by the boys which says as 
much about their determination to gain freedom as it does about their 
feelings toward their keepers: 


About five o’clock in the morning of March 16th I was lying on the plat- 
form in the hall reading. The boy Schaffer hit me on the head with a 
blackjack. ... When I came to three boys were on top of me. The boy 
Schaffer was choking me. The boy Mellori was tying my legs. When I went 
to rise up the boy Rawls struck at me with a knife.*” 


The inmates did not, however, direct all of their frustrations against the 
officers: Deadly weapons were also used by the inmates against their 
peers. Much of the violence, throughout the nineteenth and into the twen- 
tieth century, was attributable to disputes over money and tobacco be- 
tween gangs that were divided on ethnic lines. ‘“A few fellows call them- 
selves ‘Ups,’ ” explained one gang member. “They call themselves ‘Ups’ 
and get some other fellows and get money from people, and another gang 
would try to get the money from them, and they would fight and stab each 
other.’”°® This inmate’s description was not at all inaccurate. In 1900, only 


52. Society for the Reformation of Juvenile Delinquents, Forty-Sixth Annual Report 
(New York: Joseph Longking, 1871), p. 38. 

53. Society for the Reformation of Juvenile Delinquents, Fifty-First Annual Report 
(New York: National Printing Co., 1876), p. 79. 

54. Superintendent’s Daily Journal, June 3, 1860, DWHR. 

55. Ibid., July 24, 1860. 

56. Pisciotta, ‘Theory and Practice of the New York House of Refuge, 1857-1935,” p. 
229. 

57. Minutes of the Acting Committee, Mar. 22, 1901, DNYHR. 

58. Special Hearings on the House of Refuge, 1909, DNYHR, p. 114. 


Downloaded from cad.sagepub.com at Umea University Library on April 4, 2015 


424 Alexander W. Pisciotta 


one year after the doctrine of parens patriae was used as the underlying 
rationale for the founding of the juvenile court in Chicago, one boy was 
stabbed in the back, another in the head, and two in the neck.°? 

The danger of fire was also a pervasive threat in nineteenth century 
reformatories. The concern of managers across the nation was expressed 
by Superintendent Samuel Wood of the Western House of Refuge when 
he observed that ‘there is no safety for us, but in the most constant 
vigilance.” Although Superintendent Wood enforced the standard rule 
of reformatories, which prohibited any employee or visitor from bringing 
matches into the institution, fires were still started, including endeavors 
that resulted in $60,000 dollars in damage to a shop in 1864 and the com- 
plete destruction of the department for females in 1887. The inmates of 
the New York House of Refuge vented their hostilities in a similar man- 
ner: One shop alone was burned to the ground in 1861, 1884, and 1899. 
The manager’s concern with the threat of arson is reflected in the main- 
tenance of fifty-two separate insurance policies in 1867 valued at over 
$364,000.° 

Homosexual relations were also a disturbingly common practice among 
the inmates. In the Western House of Refuge the problem became so per- 
vasive that the superintendent warned that “unless the problem is dealt 
with more vigorously, more severely, the time is near at hand when it will 
be of infinite damage for any boy committed to the institution whom, at 
the time of his commitment, is not already a sexual pervert.” Nor was 
the problem restricted to the boys. The matron of the Western House of 
Refuge denounced the open dormitory system in 1887 as the ‘‘most 
diabolical system yet devised for the demoralization of the girls!’ She 
went on to explain that “in spite of the constant vigilance of a watch- 
woman who gives her whole attention to one dormitory, the black and the 
white girls elude her and get together in bed.” 


CONCLUSION 


It would certainly be an oversimplification and distortion of history to 
suggest that all reformatory managers were cruel xenophobics whose pri- 
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mary concern was the proselytization of innocent Catholic children, that 
inmates never benefited from their incarceration, or that reformatories 
were complete failures in achieving their objectives (whatever those were). 
However, the available investigations and records of nineteenth century 
juvenile institutions offer compelling evidence that the state was not a 
benevolent parent. In short, there was significant disparity between the 
promise and practice of parens patriae. Discipline was seldom “parental” 
in nature, inmate workers were exploited under the contract labor system, 
religious instruction was often disguised proselytization, and the inden- 
ture system generally failed to provide inmates with a home in the coun- 
try. The frequency of escapes, assaults, incendiary incidents, and homo- 
sexual relations suggests that the children were not, as the Pennsylvania 
court presumed in 1838, ‘separated from the corrupting influence of im- 
proper associates.” 

Based on the historical record of parens patriae, one must wonder how 
the doctrine could have been extended and employed as the legal and mor- 
al foundation of the juvenile court in 1899. Even more perplexing, 
perhaps, is the fact that the juvenile court and parens patriae were hailed 
as humanitarian innovations well into the 1960s. It was not until 1966, 
when the United States Supreme Court issued its opinion in Kent v. Unit- 
ed States, that the legal and moral foundation of the juvenile justice sys- 
tem was called into question. In his widely cited opinion, Justice Fortas 
warned that while the state promised minors “parental” treatment under 
parens patriae, 


There is evidence, in fact, that there may be grounds for concern that the 
child receives the worst of both worlds: that he gets neither the protections 


accorded to adults nor the solicitous care and regenerative treatment postu- 
lated for children.“ 


If there is any practical lesson to be learned from evaluating the his- 
torical record of parens patriae, it is, perhaps, that contemporary child 
savers would be well advised to assess objectively, rather than assume, the 
“benevolent” effects of their rehabilitative efforts. It is certainly ironic, 
and perhaps even tragic, that the humanitarian imagery projected by sup- 
porters of the juvenile justice system has, for decades, buried the “evi- 
dence” that the child “receives the worst of both worlds.” It may seem 
paradoxical to contemporary child savers that the initial step toward de- 
veloping a truly humane juvenile justice system requires the abandon- 
ment of unfounded humanitarian rhetoric, but the historical inconsisten- 
cy between the promise and practice of parens patriae seems to leave few 
alternatives. 
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